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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 29 March 1970, an Examner of the United States
Coast Quard at Corpus Chisti, Texas suspended Appellant's seaman's
docunents for two nonths on twel ve nonths' probation upon finding
himguilty of m sconduct. The specifications found proved all ege
that while serving as person in charge of the tank barge ALAMO 1200
under authority of the docunent above captioned, on or about 19 My
1969, Appell ant:

(1) wongfully failed to insure that a person holding a valid
license as master, mate, pilot, or engineer or a
certificate tankerman was on duty to perform transfer
operations, thereby contributing to a marine casualty,
and

(2) wrongfully allowed tank hatches to remain open w thout
flame screens when not under the supervision of the
senior crew nenbers of the crew on duty when ALAMO 1200
was not in a gas free condition, thereby contributing to
a marine casualty.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The Investigating Oficer introduce the testinony of five
W t nesses.

I n defense, Appellant offered in evidence his own testinony
and a letter dated 13 Novenber 1967 signed by the Commander, Ei ght
Coast CGuard District.



At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of two nonths on twelve
nont hs' probati on.

The entire decision was served on 3 April 1970. Appeal was
timely filed on 29 April 1970. Al though Appellant had until 12
August 1970 to add to his appeal, he has not done so.

FI NDI NGS OF FACT

On 19 May 1969, Appellant was serving as naster of the towboat
CATHY ANN.

At about 1830 on the evening of 18 May 1969, CATHY ANN nvoored
two barges ALAMO 600 and ALAMO 1200, the latter outboard of the
former, at a loading facility of the Permain O Corporation at
LAVACA, TEXAS. CATHY ANN was then noored about 50 to 70 feet from
t he barges, so that a person aboard CATHY ANN, in order to get
aboard ALAMO 1200, woul d have to go ashore, proceed to the |ocation
of the barges, and cross ALAMO 600 to reach ALAMO 1200

Appel l ant holds a nerchant mariner's docunent endorsed as
"tankerman."” No other person involved in the case held either a
license or a tankerman's certification. By virtue of being the
master of CATHY ANN and being in charge of the operation of the
barges, Appellant was the "person in charge" of ALAMO 1200, and
since no other person was present who could qualify as "person in
charge,"” remai ned so throughout the operation under consideration.

The 1 oading of ALAMO 600 and ALAMO 1200 normally took about
twelve to thirteen hours. After the comrencenent of | oading of
crude oil aboard ALAMO 600, Appellant |eft the barge and returned
to CATHY ANN, not to leave until a fire began aboard ALAMO 1200 at
about 0620 on 19 May 1969.

When Appellant |eft the barges he |l eft one C aude W Chapnan,
one of the crew of CATHY ANN, to supervise the |oading of the
barges. He gave Chapman sone instructions. When ALAMO 600 was
| oaded, transfer of crude oil to ALAMO 1200 was commenced. At
about 0600 on 19 May 1969, another crewrenber of CATHY ANN, on
Janes WAl ter N chol son boarded ALAMO 1200. About one nore hour of
cargo transfer was to be expected.

Al t hough Ni chol son had not been advised specifically of the
nature of the cargo being handl ed he knew it was oil or gasoline.



He had been ordered specifically not to snoke on the barges. He
had never handled oil transfer before.

When Nichol son boarded, he was the only person on either
barge, and he noted that the nmanhol es of the port and starboard #4
were open and were not equi pped with screens. After about fifteen
m nutes Ni chol son noted that a thread string was hanging fromhis

shorts. He reached into his pocket for a knife to cut it. Not
finding a knife he took out his cigarette lighter to burn the
string off. Wen he ignited the lighter, funmes from the open

hat ches were ignited and N chol son's cl othes began to burn and his
body was burned. He went over the side into the water.

The cook aboard CATHY ANN becane aware of the fire and called
a warning. Appellant, who was in the head, heard the warning and
came out. Chaprman, who also was in CATHY ANN S gall ey, also heard
t he warni ng, went ashore, boarded ALAMO 1200 and exti ngui shed the
fire by securing the open hatches.

BASES OF APPEAL

This appeal has been taken form the order inposed by the
Exam ner. It is contended that the Exam ner nade three errors:

(1) in finding that N cholson had not been told of the
dangers in | oading crude oil;

(2) in concluding that Appellant was "not on duty" at the
time of the fire when in fact Appellant had been awake at
all times while Nicholson was aboard ALAMO 1200 (his
previ ous sleeping being irrelevant) and was within "voice
hai |l i ng di stance" of ALAMO 1200 during that period; and

(3) in concluding that any action by Appellant contributed to
the casualty which was solely caused by N cholson's
igniting his cigarette lighter.

OPI NI ON

It nmust be noted first that Appellant does not contest the
fact that he was the person in charge of ALAMO 1600 within the
meani ng of 46 CFR 35. 35-1. In fact he argues that he was the
person in charge and that he was performng his duties as he
understood them in the light of the letter of Conmander, Eight
Coast Quard District, which he introduced into evidence. The terns
of this letter will be discussed later. But an interesting point
is raised here by the wording of the regulation, and the specific
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all egation in the charge that Appellant's two acts of m sconduct
were commtted "while serving as person in charge...(of)...ALAMO
1200. "

It seens obvious that if it is alleged that one is a "person
in charge" and it is established that one is not on duty at the
time of an alleged act of m sconduct, and is not the "person in
charge," the charges, as fornulated, do not Iie. On the other hand
the regulation formng the basis for the charge is not artfully
drawn and is anbiguous as to who is a "person in charge." It
provides that it is the duty of "owners, masters, or persons in
charge of an unmanned tank barge to "insure that a person hol ding
a valid license as nmaster, nmate, pilot, or engineer, or a
certificated tankerman is on duty to performtransfer operations,
whi ch |icensed person or certificated tankernman shall be consi dered
as the person in charge of the unmanned tank barge." (Enphasis
added.)

The person on whomthis regulation inposes the duty to provide
a qualified person to perform transfer operations need not be a
I icensed or docunented person. The owner obviously need not have
a license or docunent. The "master"” of an uninspected notor
t owboat need not be |icensed. A "person in charge" may be a
t owboat captain such as Appellant who need not be |icensed, not
certificated as a "tankerman," (although the Appellant in the
instant case was so certificated). Moreover, the "person in
charge," who nust assure that a qualified person perforns transfer
operations may even be a shoresi de enpl oyee of a conpany whi ch has
only a contractual relationship wwth the water carrier who is to
carry the conpany's flammable or conbustible liquid cargo in bulk.
Thus under many conditions, an action under R S. 4450 for failing
to insure that a qualified person was on duty to performtransfer
operations could not be | odge agai nst an owner, master, or person
in charge of an unmanned tank barge. A crimnal action under R S.
4417a (46 U.S.C. 391a) would constitute the governnent's sole
renmedy agai nst any such shoreside or unlicensed or undocunented
per son.

It is clear, however, that person who perforns transfer
operations (who unfortunately, from the viewpoint of clarity is
also referred to as the "person in charge") nust be a licensed or
docunent ed person.

Succinctly, it does not matter who the owner, naster, or
person in charge of an unmanned tank barge may be or whether he is
specially qualified, his only duty is to insure that a qualified
person is on hand to supervise transfer of cargo. It is only in a
second sense of the regulation, that "the person in charge" of the
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unmanned tank barge nust be a qualified person.

Initially then Appellant, as "person in charge" of the barge
ALAMO 1200 , is chargeable with m sconduct only if he did not
insure that cargo transfer was acconplished under the supervision
of an authorized person, and he is chargeabl e under R S. 4450 only
because he happens to hold a nerchant mariner's docunent endorsed
as "tankerman."

Appel | ant contends that he was the "person in charge" of ALAMO
1200 both as to the duty to provide a qualified person to perform
transfer operations and as to supervision of the transfer operation
(being qualified for the latter duty by virtue of his tankerman's
certificate). The question then is, inmediately, whether he can he
charge with failure to insure that qualified person was on duty to
performtransfer operations. It is not contested that Appellant
was certificated to performtransfer operations and the regul ation
does not require that separate individuals discharge the two
functions. Such the investigating officer is bound by the
al l egation that Appellant was the "person in charge,” | do not see
how Appellant can be held at fault for failure to insure that a
qualified person was "in charge.”" On other hand, if he was not the
"person in charge,” the allegation that he was the "person in
charge"” and any basis for the charge nust fall.

In the light of this confusion attributable to a poorly
drafted regulation | am far from persuaded that Appellant can be
held to have commtted acts of msconduct while serving under
authority of his tankerman's certificate. There is no doubt,
however, that while serving under authority of that certificate he
acted in a negligent manner.

For one thing Appellant, as the only person qualified to
handl e the cargo transfer, and by virtue of his primary engagenent,
was unquestionable the only nmenber who coul d be considered a seni or
menber of the crew. 46 CFR 35.30-10 prohibits the opening of and
| eaving open any tank hatch except under the supervision of a
senior crew nenber on duty. Wile Appellant was asl eep on the tug,
while he was breakfasting, and while he was in the head, he was
clearly not supervising the transfer operations on the barges. In
fact, it nmust be inferred from the record, since that is no
evidence of any reports having been made to him that he was not
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even aware that the tank hatches had been opened and renai ned open.

|V

Turning to the specific bases of appeal | agree wth Appellant
that the Examner erred in finding that he was "not on duty" at the
time but at the sane tine | find that Appellant was not properly
performng his duties regarding the transfer operation.

Appel  ant argues that since he was wake at all tinmes during
the period while N cholson was at work his earlier sleeping becanme
irrelevant. However, since, except for about one hour, cargo
handling was proceeding and Appellant was not supervising the
activity while he was aboard the tug, he had left the operation in
t he hands of unqualified persons. Even without a casualty this is
inattention to duty.

Here, it is believed that Appellant's reliance on the letter
of Commander, Eighth Coast Guard District, is msplaced. The letter
declares the obvious in saying that a tankerman need not be
physically on board the barge in question because there are duties
which require him to |eave the barge. The caution that he
tankerman nmust at |least be in calling distance cannot be construed
as permtting himto be any where for any conceivabl e purpose not
connected with cargo handling as long as a person on the barge with
strong lungs could reach his ear with a great shout. When the
statement in the letter is placed in context it is seen that the
controlling concepts are "constant attention" and "continuously
checki ng. "

By no stretch of the inmagination can this letter be construed
as authorizing the supervisor to be asleep even if he were asl eep
on the barge itself. Sleeping is not the condition of "constant
attention"” that the letter speaks of tw ce.

Appel I ant makes nmuch of the point that even if he had been
aboard the barge he could not have prevented Nicholson from
igniting his Iight and that N chol son had been told not to snoke.
This argunment shows the inadequacy of the instruction given to
Ni chol son because he did not snoke and did not intend to. It also
enphasi zes Appellant's negligence in leaving the actual cargo
handling to a man who had never before been engaged in the transfer
of flammable or conbustible |iquid cargo(except, as a deckhand, to
rig hose) and who had not been so indoctrinated and trained that it
woul d have been agai nst second nature not to recoil from doing what
he did al ongsi de two open tanks.

VWiile it is speculatively true that if Appellant had been at
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the far end of the barge from N chol son he coul d not have prevented
himfromigniting the lighter, it can also be seen that such as
i nexperienced person should not have been permtted to be on the
barge except under the inmedi ate supervision of a qualified person
who coul d have prevented the actin.

\

Most of the above has necessarily, because of the initia
consi derations involved, dealt wth Appellant's second point on
appeal . To turn to Appellant's first point, that the Exam ner
erred in finding that N chol son had not been seen instructed as to
t he dangers involved in handling crude oil, it is noted that there
is evidence to support the finding in Nicholson's testinony, and,
on Appellant's case, no effort was nade to rebut this. In fact,
there is anple evidence in Appellant's own testinony that he gave
no such training or advice to Ni chol son. There was no error in
this finding.

VI

Appellant's third point is that there is nothing to connect
his conduct, as a causative elenent, to the casualty.

Appellant's negligent performance of duty in |[|eaving
unqual i fi ed person to conduct cargo handling set the background for
the casualty. The one act argued as a sole and intervening
efficient cause such as to absolve Appellant from contributory
fault is the igniting of the lighter by N chol son. It is clear
that the stage for this act was set by Appellant's negligence.

CONCLUSI ON

It is concluded that the charges here were inappropriately
laid in that if Appellant, a qualified tankerman, was in fact
serving as "person in charge" of ALAMO 1200 he cannot be held to
have failed to insure that a qualified person was serving as
"person in charge." He was, however, negligent in the performance
of his duties.

The finding of the Exam ner that Appellant was not "on duty”
is amended, to find that Appellant was on duty and negligently
failed to performhis duties.

Technically, these conclusions vary from the Charge and
Speci fications, but the matters involved were litigated before the
Exam ner and new findings are permssible. Kuhn v Gvil
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Aeronautics Board, CA D.C. (1950), 183 F. 2nd 839.

The pl eadings are anmended to conformto the proof so that the
record will in the future reflect precisely what was found.

The charge is anmended from"M SCONDUCT" to "NEG.I GENCE." The
specific acts of negligence found proved are that while Appell ant
was serving as "person in charge" of ALAMO 1200 on 18 and 19 May
1969, wunder authority of his certification as tankerman, he
negligently:

(1) failed to performhis duties by allow ng cargo transfer
operations to take place for about el even hours w thout
giving imrediate supervision to unqualified persons,
whil e he was, in order, asleep, eating, and in the head
aboard CATHY ANN; and

(2) permtted tank hatches to be opened and to remai n open
whil e not under his imediate supervision as the only
qualified person on the scene.

Appel  ant' s negligence contributed to a casualty aboard ALAMO 1200
on 19 May 1969.

Two findings and conclusions of the Exam ner are MODI Fl ED
accordingly.

ORDER

The order of the Exam ner dated at Corpus Christi, Texas on 29
March 1970, is AFFI RVED

C. R BENDER
Admral, U S. Coast @Quard
Conmmandant

Si gned at Washington, D. C., this 20th day of My 1971
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